BOARD OF ADJUSTMENT
AGENDA
Regular Meeting
Monday, November 23, 2015
7:00 p.m.
City Hall - Council Chamber
Daniel P. Moore Community Center Complex
1900 Billy G. Webb Drive
Portland, Texas
1. CALL TO ORDER: Acting Chairperson Hudson
2. ELECTION OF OFFICERS: The Board of Adjustment will elect a Chairperson and
Vice-Chairperson—Acting Chairperson Hudson
3. BOARD OF ADJUSTMENT POWERS AND PROCEDURES: The Board of Adjustment
will be briefed on the powers and procedures of the Board of Adjustment—City
Manager and Assistant City Manager
4. MINUTES: The Board of Adjustment will consider approval of the minutes of its
March 5, 2014, Regular Meeting—Chairperson
5. PUBLIC HEARING: The Board of Adjustment will conduct a Public Hearing to
solicit comments from citizens and other interested parties concerning a request
from Pape-Dawson Engineers for a variance to Section 711 of the Unified
Development Ordinance for reduced parking requirements to allow construction
of a double drive-through at 1300 Wildcat (McDonald’s)—Assistant City Manager
6. REQUEST FOR VARIANCE: The Board of Adjustment will consider a request from
Pape-Dawson Engineers for a variance to Section 711 of the Unified
Development Ordinance for reduced parking requirements to allow construction
of a double drive-through at 1300 Wildcat (McDonald’s)—Assistant City Manager
7. PUBLIC HEARING: The Board of Adjustment will conduct a Public Hearing to
solicit comments from citizens and other interested parties concerning a request

from the City of Portland for a variance to Section 706 of the Unified
Development Ordinance (UDO) for construction of a circular driveway at 103
Markham—Director of Public Works and Development
8. REQUEST FOR VARIANCE: The Board of Adjustment will consider a request from
the City of Portland for a variance to Section 706 of the Unified Development
Ordinance for construction of a circular driveway at 103 Markham—Director of
Public Works and Development
9. ADJOURNMENT: Chairperson
RULES OF PARTICIPATION FOR ATTENDEES
a. Persons who wish to speak must fill out and turn in a speaker card before the
meeting is convened (The Chairperson will notify you when it’s your turn to
speak and direct you to the podium).
b. Persons who wish to speak must identify themselves and their places of
residence.
c. All comments, requests and proposals must be presented to or through the
Chairperson.
d. Persons who wish to speak will be given 4 minutes to do so. The Chairperson
may permit persons to speak more than once if he/she believes doing so will
improve the planning process and facilitate deliberation.

NOTICE OF ASSISTANCE
If you plan to attend this public meeting and you have a disability that requires special
arrangements to be made, please contact City Secretary Annette Hall at 361-777-4513
or annette.hall@portlandtx.com in advance of the meeting. Reasonable
accommodations will be made to facilitate your participation. The City Hall is wheelchair
accessible and specially marked parking spaces are located in front of its entrance.
Special seating will be provided in the Council Chambers during the meeting.
BRAILLE IS NOT AVAILABLE
Posted: November 20, 2015 by 5 p.m.
City Hall

By: ________________________
Annette Hall
City Secretary

City of Portland

Board of Adjustment
Meeting Checklist
Meeting Date:

November 23, 2015

_____ 1.

Acting Chairperson Hudson calls the meeting to order, specifying the time.

_____ 2a.

Acting Chairperson Hudson reads the caption of the next agenda item:

Item 2. The Board of Adjustment will elect a Chairperson and ViceChairperson
_____ 2b.

Acting Chairperson Hudson opens for deliberation, entertains a motion, and

_____ 3a.

The Chairperson reads the agenda caption for the Public Hearing:

conducts a vote.

Item 3. The Board of Adjustment will be briefed on the powers and
procedures of the Board of Adjustment
_____ 3b.

The Board of Adjustment will be briefed by the City Manager and
Assistant City Manager.
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_____ 4a.

The Chairperson reads the caption of the next agenda item:
Item 4. The Board of Adjustment will consider approval of the minutes of its
March 5, 2014, Regular Meeting

_____ 4b.

The Chairperson opens for deliberation, entertains a motion, and conducts
a vote.

_____ 5a.

The Chairperson reads the agenda caption for the Public Hearing:
Item 5. The Board of Adjustment will conduct a Public Hearing to solicit
comments from citizens and other interested parties concerning a
request from Pape-Dawson Engineers for a variance to Section 711 of
the Unified Development Ordinance for reduced parking requirements
to allow construction of a double drive-through at 1300 Wildcat
(McDonald’s)

_____ 5b.

Chairperson calls the Public Hearing to order, specifying a time.

_____ 5c.

The Assistant City Manager will present the application.

_____ 5d.

The applicant is given an opportunity to present any information.

_____ 5e.

The Chairperson will ask if any members of the audience wish to present
comments. If so, the Chairperson shall read the rules of participation:
a) Persons who wish to speak must fill out and turn in a speaker card
before the meeting is convened (Chairperson Haywood will notify you
when it’s your turn to speak and direct you to the podium).
b) Persons who wish to speak must identify themselves and their places
of residence.
c) All comments, requests and proposals must be presented to or
through Chairperson Haywood.
d) Persons who wish to speak will be given 4 minutes to do so. The
Chairperson may permit persons to speak more than once if he/she
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believes doing so will improve the planning process and facilitate
deliberation.
_____ 5f.

The Chairperson closes the Public Hearing, specifying a time.

_____ 6a.

The Chairperson moves on to the deliberation of the application, reading
the following caption:
Item 6. The Board of Adjustment will consider a request from PapeDawson Engineers for a variance to Section 711 of the Unified
Development Ordinance for reduced parking requirements to allow
construction of a double drive-through at 1300 Wildcat (McDonald’s)

_____ 6b.

The Chairperson entertains any questions or discussion that the Board of
Adjustment has for itself, City Staff, or the applicant.

_____ 6c.

The Chairperson will entertain a motion that finds that at least one of the
following circumstances apply. The motion must be seconded and at
least four ZBA members must affirmatively vote “yes” that one of the
following applies.
1. Variances resulting in unnecessary hardship. A variance may be
granted where special circumstances exist on the property related to
the size, shape, area, topography, surrounding conditions or location
that do not generally apply to other property in the same zoning
district, and that the circumstances are such that strict application of
this Ordinance would create an unnecessary hardship or deprive the
applicant of reasonable use of the land or building.
2. Overriding Public Interest. A variance may be granted if it addresses a
recognized community concern or promotes an overriding public
interest, including, but not limited to, the following:
a. Preserving the natural environment; or
b. Promoting maintenance or reuse of older urban or historic
buildings.
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3. Equity. A variance may be granted to permit modifications of height
or setback regulations as may be needed to secure equity in the
development of a parcel of land where it has been demonstrated
that, due to the existence of legally nonconforming structures, a
substantial proportion of the other properties in the same area and
zoning district are legally enjoying the conditions that the applicant is
requesting.
4. Literal Enforcement. A variance may be granted if it is found that the
literal enforcement and strict application of this Ordinance will result
in extraordinary circumstances inconsistent with the general
provisions and intent of this Ordinance, and that, in granting the
variance, the spirit of the ordinance will be preserved and substantial
justice done.
_____ 6d.

The Chairperson will entertain a motion that finds that none of the
following effects will occur in the event a variance is granted. The motion
must be seconded and at least four ZBA members must affirmatively vote
“yes” that none of the following applies.
1. The effect of the variance on the specific property would adversely
affect the land use pattern as outlined by any City land use plan or
policy.
2. The variance would be a material detriment to the public welfare or
create injury to the use, enjoyment or value of property in the
vicinity.
3. The variance is not the minimum variance that will relieve the proven
hardship.
4. The variance would allow a use not allowed in the use table for the
district in which the parcel is located.
5. The variance will relieve the applicant of conditions or circumstances
that are caused by the illegal subdivision of land after the effective
date of the subdivision regulations of this Ordinance, which
subdivision of land caused the property to be unusable for any
reasonable development under the existing regulations.
6. The variance will relieve the applicant of conditions or circumstances
that are self-imposed.
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7. The variance is grounded solely upon the opportunity to make the
property more profitable or to reduce expense to the owner.
8. The variance will modify any condition imposed by the Planning and
Zoning Commission or City Council as part of a conditional use or
special use review.
9. The variance would not only affect a specific parcel, but would be of
such general nature as to constitute, in effect, a change in zoning of
the parcel or a larger area, or would merit an amendment to this
Ordinance.
_____ 6e.

The Chairperson will entertain a motion that finds that all of the following
criteria apply. The motion must be seconded and at least four ZBA
members must affirmatively vote “yes” that all of the following applies:
1. Special circumstances exist that are peculiar to the land or structure
that are not applicable to other land or structures in the same zoning
district and are not merely financial.
2. These special circumstances are not the result of the actions of the
applicant.
3. Literal interpretation and enforcement of the terms and provisions of
this Ordinance would deprive the applicant of rights commonly
enjoyed by other land in the same zoning district, and would cause an
unnecessary and undue hardship.
4. Granting the variance is the minimum action that will make possible
the use of the land or structure which is not contrary to the public
interest, and would carry out the spirit of this Ordinance and
substantial justice.
5. Granting the variance will not adversely affect adjacent land in a
material way.
6. Granting the variance will be generally consistent with the purposes
and intent of this Ordinance.

_____ 6f.

If the ZBA has affirmatively completed items 6c, 6d, and 6e, the
Chairperson should open for deliberation the granting of the variance.
The motion must be seconded and at least four members must vote
“for”.
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_____ 7a.

The Chairperson reads the agenda caption for the Public Hearing:
Item 7. The Board of Adjustment will conduct a Public Hearing to solicit
comments from citizens and other interested parties concerning a
request from the City of Portland for a variance to Section 706 of the
Unified Development Ordinance (UDO) for construction of a circular
driveway at 103 Markham

_____ 7b.

Chairperson calls the Public Hearing to order, specifying a time.

_____ 7c.

The Director of Public Works and Development will present the
application.

_____ 7d.

The applicant is given an opportunity to present any information.

_____ 7e.

The Chairperson will ask if any members of the audience wish to present
comments. If so, the Chairperson shall read the rules of participation:
a) Persons who wish to speak must fill out and turn in a speaker card
before the meeting is convened (Chairperson Haywood will notify you
when it’s your turn to speak and direct you to the podium).
b) Persons who wish to speak must identify themselves and their places
of residence.
c) All comments, requests and proposals must be presented to or
through Chairperson Haywood.
d) Persons who wish to speak will be given 4 minutes to do so. The
Chairperson may permit persons to speak more than once if he/she
believes doing so will improve the planning process and facilitate
deliberation.

_____ 7f.

The Chairperson closes the Public Hearing, specifying a time.
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_____ 8a.

The Chairperson moves on to the deliberation of the application, reading
the following caption:
Item 8. The Board of Adjustment will consider a request from the City of
Portland for a variance to Section 706 of the Unified Development
Ordinance for construction of a circular driveway at 103 Markham

_____ 8b.

The Chairperson entertains any questions or discussion that the Board of
Adjustment has for itself, City Staff, or the applicant.

_____ 8c.

The Chairperson will entertain a motion that finds that at least one of the
following circumstances apply. The motion must be seconded and at
least four ZBA members must affirmatively vote “yes” that one of the
following applies.
1. Variances resulting in unnecessary hardship. A variance may be
granted where special circumstances exist on the property related to
the size, shape, area, topography, surrounding conditions or location
that do not generally apply to other property in the same zoning
district, and that the circumstances are such that strict application of
this Ordinance would create an unnecessary hardship or deprive the
applicant of reasonable use of the land or building.
2. Overriding Public Interest. A variance may be granted if it addresses a
recognized community concern or promotes an overriding public
interest, including, but not limited to, the following:
c. Preserving the natural environment; or
d. Promoting maintenance or reuse of older urban or historic
buildings.
3. Equity. A variance may be granted to permit modifications of height
or setback regulations as may be needed to secure equity in the
development of a parcel of land where it has been demonstrated
that, due to the existence of legally nonconforming structures, a
substantial proportion of the other properties in the same area and
zoning district are legally enjoying the conditions that the applicant is
requesting.
4. Literal Enforcement. A variance may be granted if it is found that the
literal enforcement and strict application of this Ordinance will result
in extraordinary circumstances inconsistent with the general
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provisions and intent of this Ordinance, and that, in granting the
variance, the spirit of the ordinance will be preserved and substantial
justice done.
_____ 8d.

The Chairperson will entertain a motion that finds that none of the
following effects will occur in the event a variance is granted. The motion
must be seconded and at least four ZBA members must affirmatively vote
“yes” that none of the following applies.
1. The effect of the variance on the specific property would adversely
affect the land use pattern as outlined by any City land use plan or
policy.
2. The variance would be a material detriment to the public welfare or
create injury to the use, enjoyment or value of property in the
vicinity.
3. The variance is not the minimum variance that will relieve the proven
hardship.
4. The variance would allow a use not allowed in the use table for the
district in which the parcel is located.
5. The variance will relieve the applicant of conditions or circumstances
that are caused by the illegal subdivision of land after the effective
date of the subdivision regulations of this Ordinance, which
subdivision of land caused the property to be unusable for any
reasonable development under the existing regulations.
6. The variance will relieve the applicant of conditions or circumstances
that are self-imposed.
7. The variance is grounded solely upon the opportunity to make the
property more profitable or to reduce expense to the owner.
8. The variance will modify any condition imposed by the Planning and
Zoning Commission or City Council as part of a conditional use or
special use review.
9. The variance would not only affect a specific parcel, but would be of
such general nature as to constitute, in effect, a change in zoning of
the parcel or a larger area, or would merit an amendment to this
Ordinance.
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_____ 8e.

The Chairperson will entertain a motion that finds that all of the following
criteria apply. The motion must be seconded and at least four ZBA
members must affirmatively vote “yes” that all of the following applies:
1. Special circumstances exist that are peculiar to the land or structure
that are not applicable to other land or structures in the same zoning
district and are not merely financial.
2. These special circumstances are not the result of the actions of the
applicant.
3. Literal interpretation and enforcement of the terms and provisions of
this Ordinance would deprive the applicant of rights commonly
enjoyed by other land in the same zoning district, and would cause an
unnecessary and undue hardship.
4. Granting the variance is the minimum action that will make possible
the use of the land or structure which is not contrary to the public
interest, and would carry out the spirit of this Ordinance and
substantial justice.
5. Granting the variance will not adversely affect adjacent land in a
material way.
6. Granting the variance will be generally consistent with the purposes
and intent of this Ordinance.

_____ 8f.

If the ZBA has affirmatively completed items 8c, 8d, and 8e, the
Chairperson should open for deliberation the granting of the variance.
The motion must be seconded and at least four members must vote
“for”.

_____ 9.

The Chairperson closes the meeting, specifying the time.
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MINUTES
BOARD OF ADJUSTMENT
March 5, 2014 Meeting

The Board of Adjustment conducted a March 5, 2014 Meeting in the Council Chambers
of City Hall (1900 Billy G. Webb) that began at 7:00 p.m. It did so in compliance with
requirements of the Texas Open Meetings Act, City of Portland City Charter and Unified
Development Ordinance. The following persons were in attendance:
MEMBERS PRESENT
Sam Haywood (Chairperson)
Logan Burton (Chairperson)
Murray Hudson
Robert Warner
Cliff Ezell
STAFF PRESENT
Randy Wright (City Manager)
Brian DeLatte (Director of Public Works and Development/City Engineer)
Annette Hall (City Secretary)
Drew Schell (IT Technician)
Brandon Lemon (Accounting Assistant)
1. CALL TO ORDER: Chairperson Haywood
Chairperson Burton called the meeting to order at 7:00 p.m.
2. MINUTES: The Board of Adjustment will consider approval of the minutes of its
February 12, 2014, Regular Meeting - Chairperson Haywood
Board Member Warner made the motion to approve the minutes of the February
12, 2014, regular meeting as presented, seconded by Board Member Hudson.
The motion passed 5-0.
3. PUBLIC HEARING: The Board of Adjustment will conduct a Public Hearing to solicit
comments from citizens and other interested parties concerning a request from
Portland Marine, Inc., for a variance to Section 707.A of the Unified Development
Board of Adjustment Meeting Minutes
March 5, 2014
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Ordinance (UDO) to allow construction of a chain link fence at 411 7th Street –
Director of Public Works and Development
Chairperson Haywood opened the Public Hearing at 7:02 p.m. to solicit comments
from citizens and other interested parties concerning a request for a variance to
Section 707.A of the Unified Development Ordinance (UDO) to allow construction of
a chain link fence at 411 7th Street.
Director of Public Works and Development Brian DeLatte presented and reviewed
the following:
Portland Marine is proposing construction of a chain link fence at 411 7th Street,
which does not comply with fence material requirements specified in UDO Section
707.A as new chain link construction is prohibited in this zoning district. There is an
existing chain link fence at the location, which is in noncompliance with current City
codes. The length of the new proposed fence exceeds the length allowable under
expansion of non-conforming structures. Therefore, the only way to legally
construct the proposed chain link fence is through the variance process.
The applicable code is bold underlined:
Sec. 707. Fences.
Fences, including but not limited to those constructed of masonry, wood, or chain
link may be erected to a height not exceeding 8 feet and may be placed along the
boundaries of the lot with the following restrictions.
A. In OT-1, Olde Town Residential, OT-2, Olde Town Mixed Use, R-6,
Single-Family Residential, R-7, Single-Family Residential, R-8, SingleFamily Residential, R-8D, Two-Family Residential and R-15,
Townhouse Residential districts, fences shall not be erected of chain
link nor in front yard areas nor in side yard areas where there is
double frontage. Exceptions may be made for fences in side yard areas
where there is double frontage, but only is all of the following
conditions are met:
1. No fence shall be erected or maintained closer than five
(5) feet to any side yard property line;
2. No fence shall exceed a height of four (4) feet; and
3. A ten (10) foot vision triangle created by an area using
rear and side yard property lines shall be maintained.
4. The fence shall be eighty (80) percent transparent and
be constructed of decorative wrought iron, aluminum,
or vinyl (chain link, wire, or other similar materials shall
be prohibited).
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The prohibition on chain link fence was adopted by the City Council in the February
2013 UDO update and was intended to prohibit chain link fences in residential areas.
It is the City Staff’s opinion that it was not the intent of City Council to eliminate the
ability of a commercial development in the Olde Town Mixed Use District to install
or expand existing chain link fencing. Consequently, the Planning and Zoning
Commission and City Council will be considering amending this portion of the
ordinance to allow chain link fencing on commercial properties in the Olde Town
Mixed Use District or within the entire district. That process will not be completed
until May 2014 at the earliest, prompting the applicant to submit for variance in the
interim.
Mr. DeLatte then reviewed the variance approval criteria:
Allowed Variances:
1. Variances resulting in unnecessary hardship. A variance may be
granted where special circumstances exist on the property related to
the size, shape, area, topography, surrounding conditions or location
that do not generally apply to other property in the same zoning
district, and that the circumstances are such that strict application of
this Ordinance would create an unnecessary hardship or deprive the
applicant of reasonable use of the land or building.
2. Overriding Public Interest. A variance may be granted if it addresses a
recognized community concern or promotes an overriding public
interest, including, but not limited to, the following:
a. Preserving the natural environment; or
b. Promoting maintenance or reuse of older urban or historic
buildings.
3. Equity. A variance may be granted to permit modifications of height
or setback regulations as may be needed to secure equity in the
development of a parcel of land where it has been demonstrated
that, due to the existence of legally nonconforming structures, a
substantial proportion of the other properties in the same area and
zoning district are legally enjoying the conditions that the applicant is
requesting.
4. Literal Enforcement. A variance may be granted if it is found that the
literal enforcement and strict application of this Ordinance will result
in extraordinary circumstances inconsistent with the general
provisions and intent of this Ordinance, and that, in granting the
Board of Adjustment Meeting Minutes
March 5, 2014

Page 3 of 7

variance, the spirit of the ordinance will be preserved and substantial
justice done.
Mr. DeLatte explained that the Board shall not grant a variance that would create
any of the following effects:
Variances Not Allowed
Circumstances that finds that at least one or none of the following effects will occur
in the event a variance is granted:
1. The effect of the variance on the specific property would adversely
affect the land use pattern as outlined by any City land use plan or
policy.
2. The variance would be a material detriment to the public welfare or
create injury to the use, enjoyment or value of property in the
vicinity.
3. The variance is not the minimum variance that will relieve the proven
hardship.
4. The variance would allow a use not allowed in the use table for the
district in which the parcel is located.
5. The variance will relieve the applicant of conditions or circumstances
that are caused by the illegal subdivision of land after the effective
date of the subdivision regulations of this Ordinance, which
subdivision of land caused the property to be unusable for any
reasonable development under the existing regulations.
6. The variance will relieve the applicant of conditions or circumstances
that are self-imposed.
7. The variance is grounded solely upon the opportunity to make the
property more profitable or to reduce expense to the owner.
8. The variance will modify any condition imposed by the Planning and
Zoning Commission or City Council as part of a conditional use or
special use review.
9. The variance would not only affect a specific parcel, but would be of
such general nature as to constitute, in effect, a change in zoning of
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the parcel or a larger area, or would merit an amendment to this
Ordinance.
Mr. DeLatte explained that in order to approve an application for a variance, the
Board of Adjustment shall make an affirmative finding that each and every one of
the following criteria are met.
Circumstances that finds that all of the following criteria apply:
Variance Criteria:
1. Special circumstances exist that are peculiar to the land or structure
that are not applicable to other land or structures in the same zoning
district and are not merely financial.
2. These special circumstances are not the result of the actions of the
applicant.
3. Literal interpretation and enforcement of the terms and provisions of
this Ordinance would deprive the applicant of rights commonly
enjoyed by other land in the same zoning district, and would cause an
unnecessary and undue hardship.
4. Granting the variance is the minimum action that will make possible
the use of the land or structure which is not contrary to the public
interest, and would carry out the spirit of this Ordinance and
substantial justice.
5. Granting the variance will not adversely affect adjacent land in a
material way.
6. Granting the variance will be generally consistent with the purposes
and intent of this Ordinance.
Conditions. The Board of Adjustment may impose such conditions on a variance as
are necessary to accomplish the purposes of this Ordinance, to prevent or minimize
adverse impacts upon the public and neighborhoods, and to ensure compatibility of
the site with its surroundings. These conditions may include but are not limited to
limitations on size, bulk and location; standards for landscaping, buffering and
screening, lighting and adequate ingress and egress; cash deposits, bonds and other
guarantees of deposit; other on-site improvements; and limitations on the duration
or hours of operation of an allowed use.

Board of Adjustment Meeting Minutes
March 5, 2014

Page 5 of 7

Applicant Carol Foley addressed the Board of Adjustment and expressed her desire
to improve her property and to be a good neighbor to the surrounding area.
With no public comments or participation Chairperson Haywood closed the Public
Hearing at 7:15 p.m.
4. REQUEST FOR VARIANCE: The Board of Adjustment will consider a request from
Portland Marine, Inc., for a variance to Section 707.A of the Unified Development
Ordinance (UDO) to allow construction of a chain link fence at 411 7th Street–
Director of Public Works and Development
Chairperson Haywood explained that the Board will consider a request for a
Variance to Section 707.A of the Unified Development Ordinance to allow
construction of the chain link fence at 411 7th Street.
A motion was made by Board Member Warner and seconded by Board Member
Hudson that a condition of a “Variances resulting in unnecessary hardship” existed.
The motion passed 5-0.
A motion was made by Board Member Burton and seconded by Board Member
Hudson that none of the 9 “Variances Not Allowed” conditions exist. The motion
passed 5-0.
A motion was made by Board Member Ezell and seconded by Board Member
Warner that all of the variance criteria are met. The motion passed 5-0.
A motion was made by Board Member Hudson and seconded by Board Member
Warner that the request for a variance to Section 707.A of the Unified Development
Ordinance to allow the construction of a chain link fence at 411 7th Street. The
motion passed 5-0.
5. ADJOURNMENT: Chairperson Haywood
Chairperson Haywood closed the meeting at 7:23 p.m.

APPROVED:
__________________________
Chairperson
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ATTEST:
_______________________________
Brian DeLatte, P.E.
Assistant City Manager
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BOARD OF ADJUSTMENT ACTION ITEM
AGENDA TITLE

PUBLIC HEARING: The Board of Adjustment will conduct a Public Hearing
to solicit comments from citizens and other interested parties concerning
a request from Pape-Dawson Engineers for a variance to Section 711 of
the Unified Development Ordinance for reduced parking requirements to
allow construction of a double drive-through at 1300 Wildcat
(McDonald’s) – Assistant City Manager
REQUEST FOR VARIANCE: The Board of Adjustment will consider a
request from Pape-Dawson Engineers for a variance to Section 711 of the
Unified Development Ordinance for reduced parking requirements to
allow construction of a double drive-through at 1300 Wildcat
(McDonald’s) – Assistant City Manager

MEETING DATE

11/23/2015

DEPARTMENT

Building and Development

SUBMITTED BY

Brian DeLatte, P.E., Assistant City Manager

EXECUTIVE SUMMARY
McDonald’s (via its agent Pape-Dawson Engineers) is proposing construction of a double drivethrough at its 1300 Wildcat location. The proposed construction would require the elimination
of existing parking spaces. This reduction would result in fewer parking spaces than are
required by the City’s Unified Development Ordinance (UDO). The Board of Adjustment must
determine if a variance is appropriate, thereby allowing the proposed construction.
PUBLIC HEARING TO BE CONDUCTED
It is imperative that a fair, impartial, and legally compliant public hearing be conducted,
regardless of the outcome. Agendas have been posted, a legal notice has been published, and
copies of the published legal notice have been mailed to property owners of record (persons
owning property within 200 feet of the property for which a variance has been requested).
Please do not concern yourself with legal issues that may be raised during the presentation of
public comments.
During the public hearing, City Staff will present the case and the applicant will be given an
opportunity to present a statement. Every person or party in attendance will then be given an
opportunity to comment. When the Chairperson is satisfied that the request for a variance has
been fully articulated and every person or party in attendance has been given an opportunity to
comment, the public hearing must be formally closed prior to the Board of Adjustment
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deliberation.
PUBLIC NOTIFICATION AND RESPONSE
A legal notice was published in The Costal Bend Herald on November 5, 2015. Written notices
were mailed to eight property owners of record (all own property within 200 feet of the
properties for which a variance is being sought) on November 11, 2015. No responses have
been received from the legal notices.
VARIANCE TO BE DELIBERATED
McDonald’s is proposing to construct a double drive-through at its 1300 Wildcat location, as
illustrated on Exhibit 1, Preliminary Site Plan Parking Changes. This addition would alleviate the
existing stacking conditions on the site and the resulting stacking in the surrounding roadways
of Wildcat Drive (FM 2986) and U.S. 181. The existing stacking on site makes certain parking
spaces inaccessible in their current configuration.
The number of parking spaces that businesses are required to maintain is governed the UDO.
The UDO requires 1 parking space for every 100 square feet of building. The existing building is
approximately 4,763 square foot building, requiring a minimum of 48 parking spaces. The
construction of the drive-through is expected to reduce the parking count by three spaces to
40. While the existing store was constructed with fewer parking spaces than are currently
required by code, the UDO prevents City Staff from administratively approving a further
reduction of spaces as it would set a precedent for any business to construct fewer parking
spaces than required regardless of the justification. The variance process through the Board of
Adjustment is the only legal manner in which McDonald’s would be allowed to construct the
double drive-through as proposed.
STAFF ANALYSIS
The granting of a variance as outlined in the UDO is a three step deliberation process by the
Board of Adjustment. First, the Board must find that one of four prescribed circumstances
apply (UDO 312.C). Secondly, the Board must then find that none of nine specific effects would
be created if the variance is approved (UDO 312.D). Lastly, the Board must then find that the
variance request affirmatively meets six additional criteria (UDO 312.E).
Part 1—Allowed Variances (UDO 312.C)
UDO Section 312 prohibits the Board of Adjustment from granting a variance without an
affirmative finding that one or more of four prescribed circumstances applies (“Special
Circumstances Resulting in Unnecessary Hardship” described by UDO 312.C.1, “Overriding
Public Interest” described by UDO 312.C.2, “Equity” described by UDO 312.C.3 and “Literal
Enforcement” described by UDO 312.C.4). The applicant is seeking relief based on Special
Circumstances Resulting in Unnecessary Hardship.
○

Special circumstances resulting in unnecessary hardship. A variance may be
granted where special circumstances exist on the property related to the size,
shape, area, topography, surrounding conditions or location that do not
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generally apply to other property in the same zoning district, and that the
circumstances are such that strict application of this Ordinance would create an
unnecessary hardship or deprive the applicant of reasonable use of the land or
building.
Part 2—Variances Not Allowed (UDO 312.D)
UDO 312.D prohibits the Board of Adjustment from granting a variance without an affirmative
finding that none of the 9 specific effects described by UDO 312.D.1-9 would be created. In
exercising its authority, the Board of Adjustment shall not grant a variance that would create
any of the following effects:
1. The effect of the variance on the specific property would adversely affect the land use
pattern as outlined by any City land use plan or policy.
Pape-Dawson Response: The effect of the variance on the specific Site would not
adversely affect the land use pattern as outlined by any city land use plan or policy. It
would, in fact, improve the land use of the Site by relieving existing stacking conditions
on the property as well as backups onto the surrounding streets.
Staff Comment: Concur. The approval of this variance could reduce stacking on
surrounding streets.
2. The variance would be a material detriment to the public welfare or create injury to the
use, enjoyment or value of property in the vicinity.
Pape-Dawson Response: This variance would not be a material detriment to the public
welfare and would not create injury to the use, enjoyment or value of property in the
vicinity. The proposed changes would be materially beneficial to the public welfare and
substantially improve use, enjoyment and value of the property in the vicinity. General
traffic conditions would be improved, thereby benefiting the general public, adjacent
properties, and properties in the vicinity of the Site.
Staff Comment: Concur.
3. The variance is not the minimum variance that will relieve the proven hardship.
Pape-Dawson Response: The requested variance is the minimum variance that will
relieve this proven hardship. The physical barriers to adding parking to the Site make
the addition of a second drive-through the only viable, mutually beneficial solution to
the existing stacking conditions.
Staff Comment: Concur. The reduction of three parking spaces is the minimum number
of spaces needed to construct the improvements.
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4. The variance would allow a use not allowed in the use table for the district in which the
parcel is located.
Pape-Dawson Response: This variance would not permit a use not allowed in the use
table for the district in which the parcel is located.
Staff Comment: Concur.
5. The variance will relieve the applicant of conditions or circumstances that are caused by
the illegal subdivision of land after the effective date of the subdivision regulations of
this Ordinance, which subdivision of land caused the property to be unusable for any
reasonable development under the existing regulations.
Pape-Dawson Response: This variance would not relieve the applicant of conditions or
circumstances caused by the illegal subdivision of land after the effective date of the
subdivision regulations of the City's Code of Ordinances, as the proposed changes and
requested variance do not include subdivision causing the property to be unusable for
any reasonable development under the existing regulations.
Staff Comment: There has been no illegal subdivision of the land.
6. The variance will relieve the applicant of conditions or circumstances that are selfimposed.
Pape-Dawson Response: This variance will not relieve the applicant of conditions or
circumstances that are self-imposed. The aforementioned physical constraints are not
self-imposed conditions.
Staff Comment: It could be argued that this variance request is at a minimum partially
self-imposed as the physical constraints of the property are solely a result of
McDonald’s past construction and proposed improvements. However, McDonald’s has
been on this location longer than the existence of the City’s UDO. Thus, there is validity
to the argument that the UDO parking requirement itself is responsible for the variance
need as this request is simply expanding the scale an already non-conforming
requirement. Based on this argument, City Staff has determined that this is not selfimposed condition. The Board of Adjustment must find that the circumstances are
entirely self-imposed in order to reject the request.
7. The variance is grounded solely upon the opportunity to make the property more
profitable or to reduce expense to the owner.
Pape-Dawson Response: This variance is not grounded solely upon the opportunity to
make the property more profitable or to reduce expense to the owner. The proposed
changes and requested variance are sought for the purpose of relieving existing stacking
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conditions.
Staff Comment: Concur.
8. The variance will modify any condition imposed by the Planning and Zoning Commission
or City Council as part of a conditional use or special use review.
Pape-Dawson Response: This variance will not modify any condition imposed by the
Planning and Zoning Commission or City Council as part of conditional use or special use
review.
Staff Comment: Not applicable.
9. The variance would not only affect a specific parcel, but would be of such general
nature as to constitute, in effect, a change in zoning of the parcel or a larger area, or
would merit an amendment to this Ordinance.
Pape-Dawson Response: This variance would not [sic] affect more than a specific parcel
and would not be of such a general nature as to constitute, in effect, a change in zoning
of the parcel or a large area, and would not merit an amendment to the City's Code of
Ordinances.
Staff Comment: Concur.
Part 3—Variance Criteria (UDO 312.E)
UDO 312.E prohibits the Board of Adjustment from granting a variance without an affirmative
finding that all 6 criterions described by UDO 312.E.1-6 are met.
1. Special circumstances exist that are peculiar to the land or structure that are not
applicable to other land or structures in the same zoning district and are not merely
financial.
Pape-Dawson Response: Due to the property's size, shape, and location, special
circumstances exist that are peculiar to the land and structure that are not applicable to
other land or structures in the same zoning district and are not merely financial.
Staff Comment: Concur.
2. These special circumstances are not the result of the actions of the applicant.
Pape-Dawson Response: These special circumstances are not the result of the actions
of the applicant.
Staff Comment: Concur.
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3. Literal interpretation and enforcement of the terms and provisions of this Ordinance
would deprive the applicant of rights commonly enjoyed by other land in the same
zoning district, and would cause an unnecessary and undue hardship.
Pape-Dawson Response: Literal interpretation and enforcement of the terms and
provisions of this Ordinance would deprive the applicant of rights commonly enjoyed by
other land in the same zoning district, and would cause an unnecessary and undue
hardship.
Staff Comment: Concur.
4. Granting the variance is the minimum action that will make possible the use of the land
or structure which is not contrary to the public interest, and would carry out the spirit of
this Ordinance and substantial justice.
Pape-Dawson Response: Granting the variance is the minimum action that will make
possible the use of the land and structure which is not contrary to the public interest,
and would carry out the spirit of this Ordinance and substantial justice.
Staff Comment: Concur.
5. Granting the variance will not adversely affect adjacent land in a material way.
Pape-Dawson Response: Granting the variance will not adversely affect adjacent land in
a material way.
Staff Comment: Concur. This will not affect adjacent properties and may, in fact, help
other properties by reducing the likelihood of stacking on US 181.
6. Granting the variance will be generally consistent with the purposes and intent of this
Ordinance.
Pape-Dawson Response: Granting the variance will be generally consistent with the
purposes and intent of this Ordinance.
Staff Comment: Concur. The UDO does not contemplate the effects of a double drivethrough on parking counts.
CITY STAFF CONCLUSIONS
Fundamentally, the City of Portland desires that its businesses are successful while remaining in
compliance with applicable building and zoning codes. Occasionally, unique situations occur
that require a commonsense approach that cannot be contemplated by a zoning code
applicable to an entire city. McDonald’s has provided data in its application that demonstrates
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that this variance request would allow it to decreases customers that require parking spaces by
4.3%. This reduction in traffic requiring a parking space is offset by the removal of parking
spaces to construct the double drive-through. Furthermore, the double drive-through
construction would allow parking spaces that are now unusable due to excessive drive-through
stacking to become available for customer use.
Given that the applicant appears to have met the burden of proof for a variance as prescribed
by the UDO, City Staff recommends approval of the variance request.
ATTACHMENTS
• Notice of Public Hearing
• Variance Application Letter
RECOMMENDED ACTION
Adopt a motion that approves the variance to UDO Section 711 to allow a reduction in parking
spaces for the construction of a double drive-through at 1300 Wildcat subject to compliance
with all other City of Portland ordinances, rules, and regulations.
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NOTICE OF PUBLIC HEARING
Notice is hereby given that a Public Hearing will be held before the Board of Adjustment of the City of
Portland on Monday, November 23, 2015, in the Council Chamber of the City Hall (1900 Billy G.
Webb Drive - Daniel P. Moore Community Center Complex) at 7:00 p.m. to solicit comments from
citizens and other interested parties concerning a request from Pape-Dawson Engineers for a variance
to Section 711 of the Unified Development Ordinance (UDO) for proposed construction at 1300
Wildcat (McDonald’s). The applicant is proposing improvements to the drive-through that reduces its
parking count to 8 spaces fewer than required by the UDO.
Any questions concerning this matter should be directed to Brian DeLatte, Assistant City Manager, at
(361) 777-4516 or brian.delatte@portlandtx.com.

BOARD OF ADJUSTMENT ACTION ITEM
AGENDA TITLE

PUBLIC HEARING: The Board of Adjustment will conduct a Public Hearing
to solicit comments from citizens and other interested parties concerning
a request from the City of Portland for a variance to Section 706 of the
Unified Development Ordinance (UDO) for construction of a circular
driveway at 103 Markham– Director of Public Works and Development
REQUEST FOR VARIANCE: The Board of Adjustment will consider a
request from the City of Portland for a variance to Section 706 of the
Unified Development Ordinance for construction of a circular driveway at
103 Markham– Director of Public Works and Development

MEETING DATE

11/23/2015

DEPARTMENT

Building and Development

SUBMITTED BY

Jamie Pyle, P.E., Director of Public Works and Development

EXECUTIVE SUMMARY
The City of Portland is requesting a variance for a circular driveway that has been constructed
at 103 Markham Drive. A permit for the driveway construction was issued in error by the
Development Services Department. The driveway, as constructed, does not conform to
minimum driveway spacing requirements and exceeds the maximum number of driveways
allowed on a lot which has a frontage of 85 feet. The Board of Adjustment must determine if a
variance is appropriate, thereby allowing the driveway to remain as currently constructed.
PUBLIC HEARING TO BE CONDUCTED
It is imperative that a fair, impartial, and legally compliant public hearing be conducted,
regardless of the outcome. Agendas have been posted, a legal notice has been published, and
copies of the published legal notice have been mailed to property owners of record (persons
owning property within 200 feet of the property for which a variance has been requested).
Please do not concern yourself with legal issues that may be raised during the presentation of
public comments.
During the public hearing, City Staff will present the case and the applicant will be given an
opportunity to present a statement. Every person or party in attendance will then be given an
opportunity to comment. When the Chairperson is satisfied that the request for a variance has
been fully articulated and every person or party in attendance has been given an opportunity to
comment, the public hearing must be formally closed prior to the Board of Adjustment
deliberation.
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PUBLIC NOTIFICATION AND RESPONSE
A legal notice was published in The Costal Bend Herald on November 5, 2015. Written notices
were mailed to twenty property owners of record (all own property within 200 feet of the
properties for which a variance is being sought) on November 6, 2015. No responses have
been received from the legal notices.
VARIANCE TO BE DELIBERATED
The City is proposing to allow the construction of a circular driveway which was permitted by
City staff in error. The permit was approved in error by Development Services staff because it
did not comply with Section 706 of the Unified Development Ordinance which allows only one
driveway on lots with less than 95 feet of frontage. The Lot at 103 Markham has a frontage of
85 feet. The error was not discovered until after the driveway was already under construction.
It is not in the best interest of the City or the homeowner to require removal of the driveway
due to the cost of removal and the damage to the yard. In order to avoid setting a precedent of
non-compliant driveways, the City is requesting a variance to make this driveway a legal
exception to the ordinance.
STAFF ANALYSIS
The granting of a variance as outlined in the UDO is a three step deliberation process by the
Board of Adjustment. First, the Board must find that one of four prescribed circumstances
apply (UDO 312.C). Secondly, the Board must then find that none of nine specific effects would
be created if the variance is approved (UDO 312.D). Lastly, the Board must then find that the
variance request affirmatively meets six additional criteria (UDO 312.E).
Part 1—Allowed Variances (UDO 312.C)
UDO Section 312 prohibits the Board of Adjustment from granting a variance without an
affirmative finding that one or more of four prescribed circumstances applies (“Special
Circumstances Resulting in Unnecessary Hardship” described by UDO 312.C.1, “Overriding
Public Interest” described by UDO 312.C.2, “Equity” described by UDO 312.C.3 and “Literal
Enforcement” described by UDO 312.C.4). The applicant is seeking relief based on Special
Circumstances Resulting in Unnecessary Hardship.
○

Literal Enforcement. A variance may be granted if it is found that the literal
enforcement and strict application of this Ordinance will result in extraordinary
circumstances inconsistent with the general provisions and intent of this
Ordinance, and that, in granting the variance, the spirit of the ordinance will be
preserved and substantial justice done. The Board of Adjustment shall state in
their minutes the nature of the circumstance that justifies the variance.

○

City Response- Removal of the driveway will cause unnecessary cost and leave
the property in a damaged condition. Leaving the driveway as constructed will
not cause harm to adjacent properties or cause a safety concern.
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Part 2—Variances Not Allowed (UDO 312.D)
UDO 312.D prohibits the Board of Adjustment from granting a variance without an affirmative
finding that none of the 9 specific effects described by UDO 312.D.1-9 would be created. In
exercising its authority, the Board of Adjustment shall not grant a variance that would create
any of the following effects:
1. The effect of the variance on the specific property would adversely affect the land use
pattern as outlined by any City land use plan or policy.
City Response: The effect of the variance on the specific site would not adversely affect
the land use pattern as outlined by any city land use plan or policy. It will improve the
use of the driveway to allow drop off at the house entrance for elderly or disabled
persons.
2. The variance would be a material detriment to the public welfare or create injury to the
use, enjoyment or value of property in the vicinity.
City Response: The proposed changes would be materially beneficial to the public
welfare and substantially improve use, enjoyment and value of the property in the
vicinity. The driveway improvement is on a residential street with low traffic counts. It
does comply with other sections of the UDO including Section 410 which requires that
structures in the front yard not cover more than sixty-five (65) percent of the front yard.
3. The variance is not the minimum variance that will relieve the proven hardship.
City Response: The requested variance is the minimum variance that will relieve this
proven hardship. The driveway is constructed and removal will cause damage to the
land owner’s property. It was an error on the part of the City for approving a noncompliant permit request. To allow the variance will alleviate setting precedence.
4. The variance would allow a use not allowed in the use table for the district in which the
parcel is located.
City Response: This variance would not permit a use not allowed in the use table for the
district in which the parcel is located.
5. The variance will relieve the applicant of conditions or circumstances that are caused by
the illegal subdivision of land after the effective date of the subdivision regulations of
this Ordinance, which subdivision of land caused the property to be unusable for any
reasonable development under the existing regulations.
City Response: This variance would not relieve the applicant of conditions or
circumstances caused by the illegal subdivision of land after the effective date of the
subdivision regulations of the City's Code of Ordinances, as the proposed changes and
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requested variance do not include subdivision causing the property to be unusable for
any reasonable development under the existing regulations.
6. The variance will relieve the applicant of conditions or circumstances that are selfimposed.
City Response: This variance will not relieve the applicant of conditions or
circumstances that are self-imposed. The aforementioned physical constraints are not
self-imposed conditions. The applicant constructed the driveway with the belief it was
allowed by ordinance and permit.
7. The variance is grounded solely upon the opportunity to make the property more
profitable or to reduce expense to the owner.
City Response: This variance is not grounded solely upon the opportunity to make the
property more profitable or to reduce expense to the owner. The proposed changes and
requested variance are sought for the purpose of correcting an error made by City Staff.
8. The variance will modify any condition imposed by the Planning and Zoning Commission
or City Council as part of a conditional use or special use review.
City Response: This variance will not modify any condition imposed by the Planning and
Zoning Commission or City Council as part of conditional use or special use review. It
will instead, avoid the perception that this error made by staff will set precedent for
future driveway permit applications.
9. The variance would not only affect a specific parcel, but would be of such general
nature as to constitute, in effect, a change in zoning of the parcel or a larger area, or
would merit an amendment to this Ordinance.
City Response: This variance would notaffect more than a specific parcel and would not
be of such a general nature as to constitute, in effect, a change in zoning of the parcel or
a large area, and would not merit an amendment to the City's Code of Ordinances.
Part 3—Variance Criteria (UDO 312.E)
UDO 312.E prohibits the Board of Adjustment from granting a variance without an affirmative
finding that all 6 criterions described by UDO 312.E.1-6 are met.
1. Special circumstances exist that are peculiar to the land or structure that are not
applicable to other land or structures in the same zoning district and are not merely
financial.
City Response: Due to the property's size, shape, and location, special circumstances
exist that are peculiar to the land and structure that are not applicable to other land or
Page 4 of 6

structures in the same zoning district and are not merely financial. The special
circumstance is an error made by City Staff in approving the driveway permit that does
not comply with the UDO.
2. These special circumstances are not the result of the actions of the applicant.
City Response: These special circumstances are not the result of the actions of the
applicant. The applicant applied for a driveway permit in good faith. It was approved in
error by City Staff.
3. Literal interpretation and enforcement of the terms and provisions of this Ordinance
would deprive the applicant of rights commonly enjoyed by other land in the same
zoning district, and would cause an unnecessary and undue hardship.
City Response: Literal interpretation and enforcement of the terms and provisions of
this Ordinance would deprive the applicant of rights commonly enjoyed by other land in
the same zoning district, and would cause an unnecessary and undue hardship. The
applicant would be required to demolish his newly constructed driveway and restore his
sidewalk and landscaping which would be a financial hardship.
4. Granting the variance is the minimum action that will make possible the use of the land
or structure which is not contrary to the public interest, and would carry out the spirit of
this Ordinance and substantial justice.
City Response: Granting the variance is the minimum action that will make possible the
use of the land and structure which is not contrary to the public interest, and would
carry out the spirit of this Ordinance and substantial justice.
5. Granting the variance will not adversely affect adjacent land in a material way.
City Response: Granting the variance will not adversely affect adjacent land in a
material way. The driveway in no way affects the adjacent land owners and is wholly
contained on the applicant’s land.
6. Granting the variance will be generally consistent with the purposes and intent of this
Ordinance.
City Response: Granting the variance will be generally consistent with the purposes and
intent of this Ordinance.
CITY STAFF CONCLUSIONS
Fundamentally, the City of Portland desires that its citizens remain in compliance with
applicable building and zoning codes. Occasionally, errors occur that require a resolution that
will be in the best interest of the City and its citizens. It would be a hardship on the owner to
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restore the land back to its original condition. It would set an undesired precedence if the
variance request is not approved.
Given that the applicant appears to have met the burden of proof for a variance as prescribed
by the UDO, and that this is a matter of rectifying an error made by City Staff, the approval of
the variance request is recommended.
ATTACHMENTS
• Notice of Public Hearing
• Site Plan
• Site photographs
RECOMMENDED ACTION
Adopt a motion that approves the variance to UDO Section 706 to allow construction of a
circular driveway at 103 Markham, subject to compliance with all other City of Portland
ordinances, rules, and regulations.
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NOTICE OF PUBLIC HEARING
Notice is hereby given that a Public Hearing will be held before the Board of Adjustment of the City of
Portland on Monday, November 23, 2015, in the Council Chamber of the City Hall (1900 Billy G.
Webb Drive - Daniel P. Moore Community Center Complex) at 7:00 p.m. to solicit comments from
citizens and other interested parties concerning a request from the City of Portland for a variance to
Section 706 of the Unified Development Ordinance (UDO) for construction of a driveway at 103
Markham. The driveway, as constructed, does not conform to minimum driveway spacing
requirements and exceeds the maximum number of driveways allowed on the lot. The variance, if
approved, would allow the driveway to remain as currently constructed.
Any questions concerning this matter should be directed to Brian DeLatte, Assistant City Manager, at
(361) 777-4516 or brian.delatte@portlandtx.com.

